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QUESTION PRESENTED FOR REVIEW 

 

(1) Whether Respondent’s admissions policy, which gives preferential weight to male applicants, 

violates the Equal Protection Clause of the Fourteenth Amendment to the United States 

Constitution? 

 

 (2) Whether Respondent violated Petitioner’s right to freedom of expression under the First 

Amendment to the United States Constitution, as applied to the states through the Due 

Process Clause of the Fourteenth Amendment? 
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STATEMENT OF THE CASE 

 

 Olympus State University Law School is a state law school located in downtown Knerr, 

the capital of Olympus. Record at 3. It is ranked in the low forties, near the bottom of the first 

tier, where the record indicates it has remained at least since 2000. Id. at 4. In 2010, the Law 

School noted that the ratio of women to men had increased to an average of approximately 60% 

to 40%, respectively. This gap has ranged from as high as 70% women to 30% men in 2008 to as 

low as 60% women to 40% men, where it remains today. Id. The Law School is not unique in 

this position. The record indicates that several other top-tier law schools have seen decreases in 

male applications since the beginning of the 21st century. Id. Notably, the University of 

California at Berkeley Law School has a similar gender gap of 62% to 38% women to men, 

respectively. 

 Gender balance is indisputably taken into consideration when determining a law school’s 

ranking. Id. at 5. For this reason, the Law School implemented several policies to restore its 

gender gap to an equitable 50% to 50% ratio, including giving male applicants free tickets to 

sporting events, hosting application workshops for males, waiving male application fees, and 

giving male applicants Amazon gift cards. Id. After these policies failed to return the gender 

balance to 50% to 50%, and over concerns that the Law School’s ranking might suffer as a result 

of its gender imbalance, the dean of the Law School directed the admissions board to implement 

a male affirmative action policy in 2013. This policy mandates that male applications receive a 

plus factor. Id. 

 The Petitioner, Professor Andrea Sommerville (Professor Sommerville) applied for 

admission to the Law School in the winter term of 2016. She was notified in the spring term of 

2017 that her application had been rejected, but that she would have been accepted if she had 
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been a male. Id. at 5-6. Professor Sommerville’s LSAT of 159 and graduate GPA of 3.75 were 

both higher than those of some males who were granted admission, and her GPA in particular 

was higher than the average for the incoming class. Id. at 5. 

Professor Sommerville is a professor of Women’s Gender and Sexuality Studies at 

Olympus States University, a school which subscribes to academic freedom and submitted a 

policy encouraging their teachers not to shelter students from controversial attitudes and new 

perspectives. Id. at 7. Professor Sommerville taught classes on gender and the law and gender 

issues, which included subjects such as affirmative action, women and the law, women and 

professional careers, and the traditional disadvantage of women. Id.  

After Professor Sommerville’s application was denied because of her gender, she began 

to spread her message about this discrimination in the context of a history of discrimination 

against women. Id. at 8. She spoke to colleagues, brought it up as a subject for debate in her 

class, and presented at academic conferences and political rallies. Olympus State University then 

held a campus and community event known as Unity Fest, in which Professor Sommerville 

presented. Id. at 8-9. Before the event, she asked her colleagues which of her works should be 

performed, and the faculty consensus was that she should present her poem, “The Cruel Irony 

(Look What They’ve Done to Affirmative Action Ma).” Id. at 9.  This was a poem which 

artistically integrated comments on Olympus State University’s policy with other instances from 

the history of discrimination against women in order to attempt to display way the policy 

continues this trend. Id. at 17.  This message went viral on many social media sites, Professor 

Sommerville did several radio interviews, and appeared on the Ellen show. A hashtag of her 

message also went national, merchandise was created, and an off-broadway production of her 

message was created. Id. at 9.  
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Members of the community who disliked Professor Sommerville’s message also reacted, 

as they began to call the school and complain, and several influential alumni also pulled funding 

from the school because in order to attempt to motivate the university to fire Professor 

Sommerville. Id. at 10. This alumni funding went to the school’s athletic budget, specifically the 

recruitment of new athletes. Id. at 10. Additionally, law school applications by males decreased 

by an additional twenty percent after news of the school’s policy became public. As such, the 

president of the University and the Board of Trustees met and decided to fire Professor 

Sommerville. Id. 
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SUMMARY OF ARGUMENT 

 

The 14th Circuit incorrectly found that the Law School did not violate Professor 

Sommerville’s rights. The Law School denied her equal protection under the Fourteenth 

Amendment by implementing a discriminatory policy that does not satisfy strict or even 

intermediate scrutiny. The Court in this case should find that strict scrutiny is the appropriate 

level of scrutiny to apply in cases dealing with female affirmative action, and any other cases in 

which the State discriminates against genders based on assumed differences. This falls in line 

with the legal path paved by cases such as Fisher v. University of Texas and Grutter v. Bollinger, 

in which the Court applied strict scrutiny to racial and ethnic affirmative action policies. See 

Fisher v. Univ. of Texas, 136 S. Ct. 2198 (2016). See Grutter v. Bollinger, 539 U.S. 36 (2003). It 

also aligns with this Court’s steady movement toward heightened scrutiny for gender-based 

classification cases, as exemplified in United States v. Virginia, in which the Court furthered the 

“exceedingly persuasive government interest” prong of constitutional scrutiny in a case about a 

gender-based admissions policy. See U.S. v. Virginia 518 U.S. 515 (1996) 

The Law School fails scrutiny because the interest at play is not exceedingly persuasive, 

much less compelling. This Court held in Fisher that diversity in higher education can only be 

pursued insofar as the institution is pursuing the educational benefits that flow from a diverse 

student body. Fisher 136 S. Ct. at 2210. The Court also held that consideration of the 

classifications in question is only allowed if it is considered a “factor of a factor.” Id. at 2207. 

The Law School’s policy does neither of these. The Law School’s end goal is maintaining its 

status as a tier one Law School, which has for good reason never been held as an exceedingly 

persuasive government interest. Record at 6. Additionally, Professor Sommerville was even told 

that if she had been a male, she would have been granted admission. Id at 7. This indicates that 
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gender was much more than a factor of a factor for her; rather it was the determinative factor. 

The policy fails the first element of constitutional scrutiny, whether this Court chooses to apply 

strict or heightened intermediate scrutiny. 

The policy is also not narrowly tailored, or even substantially related. The Law School 

should have tried numerous alternatives, including targeting recruiting efforts at media markets 

dominated by their target applicants and reaching out to alumni. In failing to do so, the Law 

School failed the requirement established in Fisher that it attempt all the “practical, workable” 

neutral solutions before turning to a discriminatory practice. Fisher, 136 S. Ct. at 2214. The Law 

School also fails its own metric of success, as by being so concerned with its ranking, the board 

of directors admits that they believe this to be an effective indicator of the quality of education 

their school provides. Yet, after four years in place, the Law School’s rank has remained 

unchanged. Record at 5. By definition, the policy in place cannot be related to the Law School’s 

interest because it has not affected that interest in the least. To have a good faith belief that it will 

at this point is naïve. The policy fails both elements of the tests this Court has applied in similar 

cases, and is thus not constitutional. 

Professor Sommerville’s First Amendment rights were also violated when Olympus State 

University fired her after she spoke out against their discriminatory policy. When analyzing a 

public employee’s freedom of speech rights, the court must consider the tests laid out in Garcetti 

v. Ceballos and Pickering v. Board of Education. In Garcetti, this court established that an 

employee must have spoken as a private citizen on a matter of public concern to be granted their 

freedom of speech rights. Garcetti v. Ceballos, 547 U.S. 410, 418 (2006),  However, this court 

also left open the possibility for an exception to the Garcetti rule in situations involving the free 

exchange of academic ideas, indicating that they were unwilling to decide whether the ruling 
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should apply in such a case. Id.  This idea of a special exception for professors and academics 

because of the importance of allowing those with the most informed voices to share their opinion 

has been echoed by this court on numerous occasions. This ambiguous law should be replaced 

with an adoption of academic freedom similar to that in the 9th Circuit decision of Demers v 

Austin, in which the court decided that Garcetti cannot apply to professors and the Pickering 

analysis must be used. Demers v. Austin, 746 F. 3d 402, 412 (9th Cir. 2014),.  

When analyzing the balancing test laid out in Pickering v. Board of Education, the court 

must determine whether the employee’s interest in sharing the speech and the public’s interest in 

hearing the message outweigh the government’s interest in promoting efficient operations. 

Pickering v. Bd. of Educ., 391 U.S. 563, 568 (1968). In this case, Professor Sommerville’s 

speech only truly caused Olympus State University’s athletic department funding to decrease 

because of withdrawn donations from influential alumni. Record at 10. This does not affect the 

government’s true interest, their duty to provide education to their students, and as such does not 

constitute sufficient government harm. The public’s interest, on the other hand, far outweighs the 

government’s interest, as the public demonstrated that Professor Sommerville’s message was one 

they cared deeply to hear. Additionally, it is essential for the democratic discourse of our nation 

that the public be allowed to hear messages like those of Professor Sommerville’s, and as a result 

the public’s interest would prevail under the Pickering analysis and Professor Sommerville’s 

right to freedom of speech was violated. 
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ARGUMENT 

I.   OLYMPUS STATE UNIVERSITY VIOLATED PROFESSOR SOMMERVILLE’S 

14TH AMENDMENT RIGHT TO EQUAL PROTECTION BY IMPLEMENTING A 

DISCRIMINATORY POLICY THAT FAILS CONSTITUTIONAL SCRUTINY 

 

Professor Sommerville is a qualified applicant to law school, but her application was 

rejected, not because her GPA was inadequate or because her LSAT was unsatisfactory, but for 

the simple fact that she is a woman. The 14th Circuit applied intermediate scrutiny, when strict 

scrutiny is actually the appropriate test, and the Law School’s admissions policy does not satisfy 

any level of scrutiny that the Supreme Court has historically applied to similar cases. 

The 14th Circuit Court incorrectly applied intermediate scrutiny. Record at 14. The 

Supreme Court has set a precedent of moving toward more stringent scrutiny in gender-based 

classification cases, but has not established a universally applicable rule as to what that standard 

should be. See Virginia, 518 U.S. See Tuan Anh Nguyen v. INS, 533 U.S. 53 (2001). In this case, 

this Court should establish a rule that strict scrutiny is the appropriate level of scrutiny to apply 

in a gender-based classification cases in which the differences are assumed, following the 

precedent established in race-based discrimination cases such as Fisher v. Univ. of Texas and 

Grutter v. Bollinger. See Fisher, 136 S. Ct. See Grutter v. Bollinger, 539 U.S. 

The 14th Circuit Court also incorrectly held that the Law School’s discriminatory 

admissions policy satisfies intermediate scrutiny when, in fact, the policy does not satisfy that 

level of scrutiny. Intermediate scrutiny in gender-based classification cases under the Supreme 

Court’s jurisprudence requires first that there be an “exceedingly persuasive government 

interest” at play. Kirchberg v. Feenstra, 450 U.S. 455, 461 (1981). Secondly, it requires that the 

policy in place be “substantially related” to that government interest. Id. at 459. The Law 

School’s policy does not further an exceedingly persuasive government interest, as it uses 
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ranking to determine quality of education provided, and by that metric and others, the policy in 

place is not substantially related to that interest. 

A.  The Law School’s affirmative action policy discriminates based on assumed 

differences, and so strict scrutiny is the appropriate scrutiny level to apply in this 

case. 

 

Precedent surrounding scrutiny levels and gender-based classifications has evolved over 

the years to require more stringent levels of scrutiny. The Supreme Court should establish that in 

such cases in which the differences are assumed, that is, that they do not affect the government’s 

ability treat them equally, strict scrutiny applies. 

The Supreme Court established in Kirchberg v. Feenstra in 1981 that an elevated level of 

intermediate scrutiny must apply to gender-based classification cases. See Id. This heightened 

intermediate scrutiny replaces the traditional requirement that a policy address an “important 

government interest” with the more stringent requirement that the interest be “exceedingly 

persuasive.” Id. at 461. Much debate has arisen between justices on the Court in cases since, 

most notably in Tuan Anh Nguyen v. INS. See Nguyen, 533 U.S. In traditional affirmative action 

cases dealing with race-based discrimination such as Fisher v. Univ. of Texas, the Court has held 

that strict scrutiny is appropriate. See Fisher, 136 S. Ct. The Fisher court applied strict scrutiny 

to the University of Texas at Austin’s admissions policy, which granted a plus factor to students 

of racially or ethnically diverse backgrounds in the interest of furthering diversity for its 

educational benefits. Id. 

Applying heightened scrutiny to gender-based discrimination is not unprecedented. With 

the announcement of the Kirchberg decision, in which the Court ruled on a policy that prevented 

women from taking action involving jointly held property with their spouse, the Court 

established the precedent that gender-based classifications are subject to more stringent scrutiny 
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than other similar cases. See Kirchberg, 450 U.S. The more recent Nguyen v. INS decision dealt 

with a citizenship inheritance law, which viewed men and women differently based on the fact 

that it is harder to determine who a child’s father is than its mother. Nguyen, 533 U.S. at 61-62. 

In this case, Justice Ginsburg harshly criticized the majority for glossing over the heightened 

requirement that a government interest be “exceedingly persuasive” rather than merely 

important. Id. at 96. Justice Ginsburg berated the majority for failing to recognize the progress 

the Court had made in the years leading up to that case in advancing more stringent requirements 

in gender discrimination cases. Id. The most analogous to the case at bar, U.S. v. Virignia, is the 

only case in the record to deal with a gender-based admissions policy. See Virginia, 518 U.S. 

However, even this case deals largely with the question of Virginia Military Institute’s facilities 

and their ability to accommodate women; the case at bar deals with no such logistical problem. 

Virginia, 518 U.S. at 524. 

The two prominent affirmative action cases in the record are most applicable. In race-

based classification cases, the Court has applied strict scrutiny, partially because of the fact that 

discrimination based on race in these cases necessarily makes assumptions about students’ 

differences. While a student can see the difference in skin color between an African-American 

student and a Caucasian student, these visible differences have no effect on those students’ 

abilities to contribute to the learning in the classroom. For the purposes of university admission, 

the differences between students of various ethnic backgrounds are assumed. The Fisher Court 

cited Richmond v. J.A. Croson Co. in saying that “‘racial characteristics . . . seldom provide a 

relevant basis for disparate treatment.’” Fisher v. Univ. of Texas, 136 S. Ct. at 2208, quoting 

Richmond v. J.A. Croson Co., 488 U.S. 469, 505 (1989). Similarly, the differences between 

males and females when considering them for admission to law school are assumed as well. 
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In each gender-based classification case in the record, the policies facing the Court could 

not be gender-neutral because of biological differences. For example, Michael M. v. Superior 

Court dealt with a rape law that could not treat men and women equally because women can 

become pregnant from rape, while men cannot. Michael M. v. Superior Court, 450 U.S. 464, 467 

(1981). Professor Sommerville’s ability to contribute in the classroom is not governed or even 

affected by her biology. Instead, it is based on the unique experiences she brings, which vary as 

much between genders as they do between any other categories of people, including races and 

ethnicities. This ground was covered in Fisher and Grutter, in which the Court applied strict 

scrutiny to policies that discriminated based on assumed differences. Because the differences 

here are also assumed, and because the Supreme Court has historically applied strict scrutiny in 

cases in which the classification does not affect a person’s ability to stand equally under the law, 

the Court should establish a rule stating that when a case deals with assumed differences between 

classifications, strict scrutiny applies. Under such a rule, strict scrutiny applies in the case at bar. 

B.  The Law School’s interest of maintaining status as a tier-one law school does not 

constitute the compelling government interest that strict scrutiny requires. 

 

The Law School’s admissions policy does not deal with a compelling government 

interest, which strict scrutiny requires. The majority of the facts in the circuit opinion discuss the 

Law School faculty’s concern with the school’s ranking rather than their interest in ensuring that 

the students at the Law School receive the highest quality of education. 

The Supreme Court has held that there are several interests in discriminatory admissions 

policies that are not compelling. The Fisher Court, for example, held that diversity for diversity’s 

sake is not compelling. Fisher, 136 S. Ct. at 2225, citing Fisher v. Univ. of Texas, 570 U.S. 297, 

310 (2013). Instead, the government must pursue diversity for the educational benefits that flow 

from a diverse student body. Id. Though not a binding precedent, Justice Powell articulated in his 
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plurality opinion in Regents of Univ. of California v. Bakke that a school cannot pursue diversity 

for the sake of remedying past wrongs against any particular group. Regents of Univ. of Cali. v. 

Bakke, 438 U.S. 265, 306 (1978). The Court also held in U.S. v. Virginia that a school’s interest 

in maintaining its prestige or reputation does not rise to the level of exceedingly persuasive 

government interest that elevated intermediate scrutiny requires. Virginia, 518 U.S. at 542-543.  

Instead of any of the above justifications, a school that discriminates in pursuit of 

diversity must only do so to gain the educational benefits that flow therefrom. The Fisher Court 

held that the University of Texas’ interest of achieving minority representation for the purposes 

of benefiting the classroom, not for the purposes of ranking or prestige, was constitutional. See 

Fisher, 136 S. Ct. Some have argued that schools should pursue diversity in the interest of 

remedying wrongs done against a particular people group, but in Bakke, where a medical school 

admissions policy took this factor into consideration, Justice Powell made it clear that this cannot 

justify discrimination under constitutional scrutiny. Bakke, 438 U.S. at 306. Finally, the Court’s 

language in the Virginia case clearly articulates that Virginia Military Institute’s outright 

rejection of female applicants, partially in the name of maintaining the reputation and prestige of 

VMI, was not constitutional even under intermediate scrutiny. Virginia, 518 U.S. at 542-543. 

The Law School’s admissions policy in this case is in place to further one government 

interest: that of maintaining the school’s status as a tier one law school. Nearly the entirety of 

page 4 of the record is dedicated to discussing the reasons the Law School wishes to maintain its 

status as a first-tier law school. Record at 4. By contrast, only in three sentences does the Law 

School even mention the fact that it wants to improve the educational quality for its students. It is 

possible that the legal team defending the University knew that the Supreme Court would look 

for that language in particular in making a constitutional determination, and so included it as an 
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afterthought. Regardless, the priorities of the Law School are readily apparent: tier one status 

first and foremost. This not only fails to rise to the level of importance established as necessary 

in Fisher, as it furthers diversity for the sake of maintaining prestige, but it fails the Virginia 

standard as well. Like VMI in Virginia, the Law School seeks to maintain prestige and 

reputation. Just as the Court held the policy unconstitutional in that case, so it should hold the 

Law School’s policy unconstitutional today. 

Granted, the Court held in Fisher that some deference is owed to academic institutions in 

determining what educational identity they wish to pursue. Fisher, 136 S. Ct. at 2214. However, 

deference does not mean that the Court absolves itself of its power of judicial review, especially 

when a policy clearly goes against the precedent of the cases most analogous to the one at bar as 

this one does. 

The Law School’s policy does not satisfy the first prong of the test, and so should be 

found unconstitutional. 

C.  The Law School failed to consider the practical, workable alternatives to its 

discriminatory policy, which fails to satisfy the metric that the Law School chose to 

measure quality of education, and so the policy is not narrowly tailored. 

 

The Law School’s policy is not narrowly tailored to address the primary concerns that it 

advances as its primary interests, even when using the metrics of the school’s own choosing, 

such as admissions numbers and school ranking. There were many alternative and gender-neutral 

policies the Law School could have practically applied before resorting to a discriminatory 

policy against women that fails to satisfy the second prong of the strict scrutiny test. 

The Grutter Court held that, to be narrowly tailored, a school’s policy must be “flexible 

enough to ensure that each applicant is evaluated as an individual and not in a way that makes an 

applicant’s race or ethnicity the defining feature of his or her application.” Grutter, 539 U.S. at 
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337. That Court also cited Justice Powell’s opinion in Bakke, in which he identified the denial of 

individualized consideration as the principal evil of the University of California’s policy. 

Grutter, 539 U.S. at 337, quoting Bakke, 438 U.S. at 2733.  

Based on this precedent, it is plain that the Supreme Court has consistently required that 

university admissions considerations be individualized, not based any fixed number system. The 

Fisher and Grutter rulings both point to the importance of ensuring that students’ applications 

are not viewed with any one determinative factor in mind, but rather that applications be 

reviewed holistically. The Fisher Court went a step further, ruling the discriminatory policy 

unconstitutional because the classification was only considered as a “factor of a factor.” Fisher, 

136 S. Ct. at 2207. While both cases dealt with race, they are analogous to the case at bar in that 

the harm done in considering a factor that does not affect a student’s ability to perform in the 

classroom is, as Justice Powell wrote, “the principal evil” of any discriminatory admissions 

policy that practices it. Grutter, 539 U.S. at 337, quoting Bakke, 438 U.S. at 2733. 

Professor Sommerville’s application was not reviewed holistically, as is made evident by 

the Law Schools concession on page 7 that “had [she] been a male she would have been 

accepted.” Record at 7. The record also indicates that Professor Sommerville’s scores, both 

LSAT and GPA, were above those of several males who were admitted to the Law School. 

Record at 6. Her GPA in particular put her well above the average for the Law School’s 2017 

class. Id. The Law School submitted in District Court and at the 14th Circuit that males who 

were admitted with lower scores brought other soft variables, but fails to address how Professor 

Sommerville’s unique background as a professor in gender and sexuality studies did not bring 

similar diversity. Record at 6. The only unique factor the Professor Sommerville fails to bring 

that the male applicants offered was that they are males. The Law School did not review 
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Professor Sommerville’s application holistically; rather, her application was disqualified because 

of the excessively heavy weight assigned to her gender. The Law School’s concession that she 

would have gotten in if she had been a male indicates that gender was the determinative factor, 

not “factor of a factor” that the Fisher Court allowed. Record at 7. Fisher, 136 S. Ct. at 2207. 

More importantly, the Law School’s policy fails at the metric that the school itself 

presented. The record indicates that the Law School considers its ranking as an indicator of its 

academic standing, reputation, and, though not explicitly stated, likely the quality of education it 

provides. Record at 5. Giving the school administrators the benefit of the doubt that they truly do 

seek diversity for the sake of quality of education, the metric they have chosen to measure that 

does not support their new policy. The Record indicates that, for the 13 years leading up to the 

adoption of the affirmative action policy, the Law School’s ranking remained completely 

unchanged. Record at 5. University of California Berkley Law School, also ranked in the top tier, 

shares a similar gender gap. Record at 4. The gender gap also held fairly consistently around 

60% female to 40% male, consistent with the national trend. Record at 4. The Law School 

expresses concern over the potential impact that reduced male applications will have on future 

applications, but such an imagined harm has never been held as a constitutional justification for 

discrimination by the Supreme Court. The policy in place does not affect the metrics that the 

Law School itself has chosen to measure its success as an academic institution, and thus, it 

cannot be narrowly tailored or even substantially related to the Law School’s interest. 

The Law School also failed to exhaust the practical and workable alternatives to 

discriminatory policy. A school using a discriminatory admissions policy must demonstrate that 

it considered all practical and workable neutral alternatives before turning to a discriminatory 

policy. The Fisher Court established this when it held that narrow tailoring imposes on a school 
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the “ultimate burden of demonstrating that ‘race-neutral alternatives’ that are both ‘available’ 

and ‘workable’ do not suffice.” Fisher, 136 U.S. at 2208, quoting Fisher I, 570 U.S. at 487. 

While a school need not exhaust every possible alternative before moving to a discriminatory 

policy, a significant burden falls on the school to demonstrate that it considered all the practical 

and workable alternative solutions before turning to discrimination. Id. The Law School has not 

met this burden. 

The Law School could have tried several non-discriminatory policies that would have 

granted greater equal protection than the current policy. For example, as the 14th Circuit dissent 

asserts, the Law School could have utilized enhanced recruitment techniques, advertised in male-

dominated media markets, or reached out to alumni. Record at 15. Giving hats to applicants and 

offering Amazon gift cards, both of which the Law School attempted, hardly seem attempts as 

sincere as these alternatives. Record at 5. Because the Law School failed to meet its burden of 

considering practical and workable solutions, its policy does not satisfy the second part of the 

scrutiny test. 

The Law School’s policy is not narrowly tailored because it does not follow the “factor of 

a factor” precedent established by this Court. It also fails to affect the Law School’s own 

measure of excellence, its ranking, and thus cannot be tailored to that interest. Finally, because 

the administration failed to do its due diligence in considering alternatives to a discriminatory 

policy, the policy must fail constitutional scrutiny. 

The affirmative action policy in place at The Law School fails both strict and 

intermediate scrutiny, and should be found unconstitutional by this Court. 
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II.  OLYMPUS STATE UNIVERSITY UNCONSTITUTIONALLY FIRED PROFESSOR 

SOMMERVILLE BECAUSE HER SPEECH WAS PROTECTED BY THE FIRST 

AMENDMENT.  

 

  The first amendment to the U.S. Constitution states, “Congress shall make no law … 

abridging the freedom of speech, or of the press; or the right of the people peaceably to 

assemble, and to petition the Government for a redress of grievances.” U.S. CONST. amend. I. 

This Court established the correct parameters for analyzing a first amendment claim in Pickering 

v. Board of Education, in which this court instituted a balancing test between, “the interests of 

the teacher, as a citizen, in commenting upon matters of public concern and the interest of the 

State, as an employer, in promoting the efficiency of the public services it performs through its 

employees.” Pickering v. Bd. of Educ., 391 U.S. 563, 568 (1968).  In Garcetti v. Ceballos, the 

court narrowed this test by providing that Pickering may only be applied when, “the employee 

spoke as a citizen on a matter of public concern.” Garcetti v. Ceballos, 547 U.S. 410, 418 (2006). 

However, the court also left ambiguity in this law when deciding matters related to academic 

settings or professions. Id. at 425. Professor Sommerville’s speech was protected by the freedom 

of expression clause, as she satisfies both tests that this court has applied to similar cases, laid 

out in Garcetti and Pickering.  

A.  It is essential for the future of our nation that teachers such as Professor 

Sommerville be able to inform our democratic discourse so the court should accept 

a policy of academic freedom.  

 

This court, in deciding Garcetti v. Ceballos, left open the possibility of an exception to 

their ruling for situations involving academic scholarship and teaching, as academic freedom is 

essential to a nation in which the political system and society rely upon the free exchange of 

accurate information. Therefore, to restrict those with the greatest ability to inform our society, 

those who have the resources and responsibility to devote themselves to the study of the issues 
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which make up our society, would be to restrict that very information we require. This court 

recognized this in Garcetti v. Ceballos, in which previous ambiguity of law should be replaced 

with an academic freedom exception to the rule established. In Garcetti, this court established 

that “[T]wo inquiries to guide interpretation of the constitutional protections accorded to public 

employee speech . . .  determining whether the employee spoke as a citizen on a matter of public 

concern. . . If the answer is yes, then the possibility of a First Amendment claim arises. The 

question becomes whether the relevant government entity had an adequate justification for 

treating the employee differently from any other member of the general public.” Garcetti, 547 

U.S. at 418, citations omitted.  This laid down two factors which must be satisfied for an 

employee to be granted freedom of speech protection: (1) the employee must speak in their 

private citizen capacity rather than pursuant to their official duties, and (2) the employee must 

speak on a matter of public concern. Id. at 421. However, this court realized that this restriction 

may be too strict for those employed as professors, as they often publish and speak on that which 

they are most knowledgeable but which is also related to their professions. Id. at 425. This court 

recognized that, in the cases of those employed by the government in academic settings, the 

government does have “an adequate justification for treating the employee differently,” but that 

this justification warrants more protection rather than greater governmental ability to restrict 

speech. Id. at 418. As a result, the Garcetti court established, “expression related to academic 

scholarship or classroom instruction implicates additional constitutional interests that are not 

fully accounted for by this Court's customary employee-speech jurisprudence. We need not, and 

for that reason do not, decide whether the analysis we conduct today would apply in the same 

manner to a case involving speech related to scholarship or teaching.” Id. at 425.  
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This came in large part because of Justice Souter’s dissent, as the court recognized this 

possibility of an exception after granting “Justice Souter suggests today's decision may have 

important ramifications for academic freedom . . .” Id.  Justice Souter lays out the differing 

circumstances in which an employee may speak, and establishes that, should an employee’s 

speech be “unwelcome to the government but on a significant public issue, . . .” their speech 

must be “protected from reprisal unless the statements are too damaging to the government’s 

capacity to conduct public business to be justified by any individual or public benefit thought to 

flow from the statements.” Id. at 428. Thus, the employee in that case would be analyzed under 

the Pickering balancing test, as he later states would be appropriate.  Id. at 434 He describes this 

to be especially essential in cases involving “the teaching of a public university professor . . . ,” 

as he states that, were the majority opinion applied, it would “imperil First Amendment 

protection of academic freedom in public colleges and universities, whose teachers necessarily 

speak and write ‘pursuant to . . . official duties.’” Id. at 438, quoting Grutter, 539 U.S. at 329.  

Justice Souter draws upon a long history of this court establishing the importance of 

protecting the freedom of expression in academic settings, most especially when that expression 

relates to a matter of public concern and addresses the public. In his particular dissent, Justice 

Souter references many of them himself, including Grutter v. Bollinger, in which this court 

stated, “"We have long recognized that, given the important purpose of public education and the 

expansive freedoms of speech and thought associated with the university environment, 

universities occupy a special niche in our constitutional  tradition” Id. at 438-39.  He cites 

Keyishian v. Board of Regents of Univ. of State of N.Y. as well, in which this court stated "Our 

nation is deeply committed to safeguarding academic freedom, which is of transcendent value to 

all of us and not merely to the teachers concerned. That freedom is therefore a special concern of 
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the First Amendment . . .” Id. at 439. Lastly, in Sweezy v. New Hampshire, this court stated, “The 

essentiality of freedom in the community of American universities is almost self-evident. . . . To 

impose any strait jacket upon the intellectual leaders in our colleges and universities would 

imperil the future of our Nation. . . . Teachers and students must always remain free to inquire, to 

study and to evaluate, to gain new maturity and understanding; otherwise our civilization will 

stagnate and die.” Demers v. Austin, 746 F. 3d 402, 411 (9th Cir. 2014), quoting Sweezy v. New 

Hampshire, 354 U.S. 234, 250 (1957). Lastly, in Pickering v. Board of Education, this court 

stated, “Teachers are, as a class, the members of a community most likely to have informed and 

definite opinions . . . Accordingly, it is essential that they be able to speak out freely on such 

questions without fear of retaliatory dismissal.” Pickering, 391 U.S. at 572. 

Due to these repeated enumerations of the importance of academic freedom to the 

constitutional intention of the first amendment and to this court, this Court should adopt the well-

reasoned opinion of the Ninth Circuit court in Demers v. Austin. In that case, David Demers, a 

professor at Washington State University, published a pamphlet known as “The 7-Step Plan” and 

portions of his book, “The Ivory Tower of Babel.” Demers, 746 F. 3d at 407. These contained 

information relating to Demers’ particular college at his university, as well as some portions of 

his novel critical of the university, and Demers claimed he received negative employment action 

as retaliation for their publication. Id. at 408. When analyzing his case, the Ninth Circuit Court 

synthesized several of the previous statements regarding academic freedom made by this court, 

and found, “We conclude that Garcetti does not — indeed, consistent with the First Amendment, 

cannot — apply to teaching and academic writing that are performed ‘pursuant to the official 

duties’ of a teacher and professor. We hold that academic employee speech not covered by 

Garcett is protected under the First Amendment, using the analysis established in Pickering.” Id. 
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at 412. Just as the Demers Court held that speech to be constitutional, we ask this Court to hold 

the same for Professor Sommerville. Id. at 418. 

 Professor Sommerville’s contains all the elements which would allow this court to 

perfectly establish a precedent of academic freedom. It also contains striking similarities to the 

case presented in Demers v. Austin, which would allow the adoption of that opinion. Professor 

Sommerville spoke on an issue of private interest, as she expressed an outrage at the personal 

case of discrimination which caused her to be rejected from the law school because she was a 

woman. Record at 7. However, she also spoke on a topic which had greatly to do with her 

vocation, as she was a Professor of Women’s Gender and Sexuality Studies at Olympus State 

University. She taught several classes, including Sex and the Law and courses on the past 

discrimination of women, and had conducted research and written and published papers on these 

same topics. Id. She used this information and research in her speech, as she presented her ideas 

as a poem which included a plethora of previous examples of injustices to women to show that 

she viewed Olympus State University's policy as a continuation of this trend.  As such, her 

speech could be considered pursuant to her official duties, as much of her knowledge owed its 

existence to her profession. However, it is exactly for this reason that Professor Sommerville’s 

speech should be protected, as she spoke to the public on an area in which she had greatest 

expertise, and on a matter of great public concern. Her speech had to do greatly with the current 

gender and affirmative action debate occurring in our country, and hers was one of the most 

qualified voices to contribute to the discussion, as she had both personal and professional 

expertise. As a result, an academic freedom policy should govern her case and allow for the 

application of Pickering v. Board of Education rather than Garcetti when deciding constitutional 

protection. 
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B.  The public’s interest in hearing Professor Sommerville’s message outweighs the 

government interest because the effects of the speech were not substantial enough to 

prevent the university from performing their educational duty. 

 

 Should the court adopt an academic freedom exception, Pickering v. Board of 

Education must next be used to identify whether the effects of Professor Sommerville’s speech 

were great enough to warrant her dismissal. The analysis laid out in Pickering is a balancing test, 

in which Professor Sommerville’s ability to share her message and the public’s ability to hear her 

message on a matter of public concern is weighed against the effects the speech has on the 

university. In this case, the true effects the speech had on the university were not significant 

enough to affect their ability to provide education to its students, but the public interest in 

hearing her message was compelling and should not be restricted.  

1.  The decrease in donations to athletic departments caused by Professor 

Sommerville’s speech was not sufficient damage to allow restriction.  

 

 When analyzing the true effects of Professor Sommerville’s speech, the record only 

clearly indicates that her speech caused some donors to discontinue donations, and this was not a 

great enough effect to justify the University’s interest weighing more heavily. This court stated 

in Pickering v. Board of Education that “[T]he interest of the State, as an employer, in promoting 

the efficiency of the public services it performs through its employees” must outweigh the 

interests of the citizen and the public in order to grant the government the ability to restrict the 

freedom of speech of its employees. Pickering, 391 U.S. at 568. While the withdrawal of funding 

may appear to be an important government interest, the record indicates that this funding was 

allocated to university athletic recruitment, and that the leadership was only worried about the 

funding decrease as it affected athletic programs. Record at 10. These athletic programs have 

nothing to do with the duty the school has to educate their students, as their job is to provide 
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scholarship and teaching, not to host sporting events. Additionally, the fact that this funding only 

significantly affected the athletic programs of the school indicates that it was not a great enough 

amount to cause the university's educational infrastructure to begin affecting students. Therefore 

it was not great enough to outweigh the interest of the public in hearing Professor Sommerville’s 

message.  

 The record also indicates that, after Professor Sommerville’s message, male applications 

to Olympus State University’s law school decreased by 20%. Record at 10.   It could be argued 

that Professor Sommerville’s message created this effect, and as a result it is significant enough 

to cause her firing. However, it can be reasonably inferred from the record that it was not 

Professor Sommerville’s manner of spreading her message which caused this decrease, but rather 

that it was Olympus State University’s policy which caused these undergraduates to no longer 

apply. The record gives specific evidence tying the decrease in funding to Professor 

Sommerville, as it provides phone conversations by those who pulled their funding indicating 

their reasons. However, there is no evidence as to when, how long, or why these applications 

decreased.  Nevertheless, it is indicated that male students who chose not to apply did so despite 

the fact that they knew that each of them would receive preferential treatment with their 

application and have a greater chance of being accepted. The most likely explanation is therefore 

that these individuals recognized the university policy and wrong, and did not desire to attend a 

school which would discriminate in such a way.  

2.  Professor Sommerville’s speech was a matter of public concern so her 

ability to spread her message and the public’s ability to hear it outweighs the 

government’s interest.  

 

 The message which Professor Sommerville spread was that of a discriminatory practice 

being employed in one of America’s public universities, and with it she added information about 
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the current affirmative action controversy occurring in our country. As a result, her message was 

of significant import to the national community and our current gender debate, and the public 

had a right to hear Professor Sommerville’s informed voice. This court established in Pickering 

v. Board of Education that, when analyzing the balancing test, that you must analyses the 

“interests of the teacher, as a citizen, in commenting upon matters of public concern,” Pickering, 

391 U.S. at 568, and that, “[s]tatements by public officials on matters of public concern must be 

accorded First Amendment protection despite the fact that the statements are directed at their 

nominal superiors.” Id. at 574. When defining a ‘matter of public concern,’ this court stated in 

Connick v. Meyers that this encompasses, “an issue of political, social, or other interest to the 

community.” Connick v. Meyers, 461 U.S. 138, 146 (1983).  

 Professor Sommerville’s message certainly constituted such a matter of public concern, 

that the community’s interest in being informed by her message weighs much more heavily in 

the balancing test. The reaction by the public displayed in the record indicates just how important 

it was to the public that they hear Professor Sommerville’s message. First, she was asked to 

present this message at academic conferences, political rallies, Unity Fest on Olympus State 

University’s Campus, radio interview, and the Ellen show. Record at 8. All of these indicate that 

she had an audience asking her to speak, at times being willing to pay to hear her message. The 

general public’s reaction also indicated that this was news which struck a chord with many in 

America, as her speech at Unity fest went viral, a hashtag referencing her poem went national, 

and an off-Broadway production was produced based on her composition. All of these indicate 

that the matter on which Professor Sommerville spoke was of social and political import to the 

community, and her ability to share it, and the public’s ability to hear it, outweighed the 

government interest.  
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 This court should adopt an academic freedom exception to the rule laid down in Garcetti 

v. Ceballos, as the importance of allowing the most informed voices in our society to share their 

opinions has been repeatedly delineated. As such, the balancing test from Pickering v. Board of 

Education should be used to analyze Professor Sommerville’s case, and in this test the school’s 

interest in promoting athletic programs is outweighed by the interest of the public in hearing 

Professor Sommerville’s message.  

CONCLUSION  

Olympus State University categorically stripped Professor Sommerville of her 

constitutional protections. First, the Law School denied her right to equal protection by 

discriminatorily dismissing her application to the Law School with a policy that neither furthers a 

compelling government interest nor is narrowly tailored to achieving any constitutional end. 

Secondly, Olympus State University violated Professor Sommerville’s right to freedom of 

expression as her speech was protected by academic freedom, and the public’s interest in hearing 

her message outweighed the government’s interest. For these reasons, we respectfully ask this 

Court to reverse the ruling of the 14th Circuit Court of Appeals. 

 

Respectfully Submitted, 

Counsel for the Petitioner 


