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QUESTIONS PRESENTED FOR REVIEW 
 

1) Whether Respondent’s admissions policy, which gives preferential weight to male 
applicants, violates the Equal Protection Clause of the Fourteenth Amendment to the 
United States Constitution?  
 

2) Whether Respondent violated Petitioner’s right to freedom of expression under the First 
Amendment to the United States Constitution, as applied to the states through the Due 
Process Clause of the Fourteenth Amendment? 
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STATEMENT OF THE CASE 

The parties to this case have stipulated to the accuracy of the following facts. Olympus 

State University (“OSU”) is a selective public institution with a long and storied history as the 

flagship university of a public ten-campus system within the State of Olympus. Record at 3. 

OSU has 5,000 graduate students enrolled on campus who are seeking degrees in a variety of 

fields of study, including the law. Id. at 3. The Law School has been consistently ranked in the 

top 50 law schools in the United States, and is considered a Tier-One Law School. Id. Presently, 

The Law School has a student body of 750 students. Id. Its average incoming class is 275 

students – 100 students in the night program and 175 in the day program.  

In the years since 2000, the percentage of females comprising each year’s incoming law 

school class has never dipped below 60%, and has been as high as 70%. Id. at 4. Currently in the 

United States, there is a trend that more women apply to and attend law school, however, other 

top-tier law schools are able to achieve a more equitable gender balance. The School’s incoming 

class in the Fall of 2017 had a ratio of 62% women to 38% men, which is inconsistent with most 

other Tier-One law schools. Id. at 4. Still, OSU does consistently graduate classes that are made 

up, on average, of 55% women and 45% men, something much closer to an equitable ratio of the 

genders than can be seen in just the gender makeup of the most recent entering class. Id. 

 The Law School contends that having a proper gender balance is critically important to 

achieving a high quality education as men and women bring different experiences, perspectives, 

and analytical approaches to the classroom. Id. at 5. An equitable gender ratio helps produce 

diversity, which creates cross-gender understanding and helps break down stereotypes. Id.  

 In the interest of bridging the current gender gap, the Law School has devoted 

considerable time and resources to various admissions initiatives. Id. These efforts include 

increasing their admissions budget by 20%, targeting male students through the Law School 
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Admissions Council’s (LSAC) Candidate Referral Service, and visiting undergraduate campuses 

within 500 miles of the Law School. Id. Despite such efforts, the gap persists. Id. 

 In 2013, the Law School’s Dean, Chester Commerford, and members from the 

Admissions office created a Policy of affirmative action designed to help reduce the gender gap 

and to increase diversity at the Law School overall. Id.. OSU engages in an individualized 

holistic review process, in which they give consideration to a range of attributes that would add 

to the overall diversity of each class, often beyond gender. Id. The Law School does not employ 

a fixed numerical quota system for either men or women, rather, it considers letters of 

recommendation, personal statement, quality of undergraduate curriculum, and life experiences, 

including post-graduate degrees and extracurricular involvement. Id. at 6.   

Andrea Sommerville (“Petitioner”) is a 30-year old female who has no children and has 

never been married. Petitioner grew up in an upper middle-class neighborhood in southern 

Olympus, and has a Bachelor’s degree from Kedesh College along with a Master’s degree from 

Apollo State University. Id. In August 2012, she began to lecture in the Department of Women’s, 

Gender, and Sexuality Studies at OSU. Petitioner taught two courses per term and served as a 

faculty advisor. Id. at 7. She was also encouraged to present papers and attend academic 

conferences, at which she represented OSU. Id.  

 In January of 2017, Petitioner applied to the Law School for acceptance into the Fall 

2017 semester. Id. at 6. Generally, applicants who apply later in the cycle, like in January, are 

less likely to be admitted. Id. In March of 2017, Petitioner was notified that her application had 

been rejected. Id. Petitioner, using the Freedom of Information Act, obtained data, from which 

she discovered that there were male applicants who were accepted possessing lower LSAT 

scores and undergraduate GPA’s than her own. Id. OSU asserts that the male students in question 

all brought other soft variables and experiences, which allowed them to add to the diversity of 
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the incoming class in ways in which Petitioner did not. Id. Thus, while gender was a factor in 

their admission, and, thus, in Petitioner’s denial, the Law Schools asserts it was not the deciding 

factor. Id. at 7. 

 After being denied from the Law School, Petitioner began to complain in the classroom 

and at other various outside settings, including at Unity Fest. Id. at 8. Specifically, Petitioner 

complained that her right to equal treatment under the law had been violated by OSU’s 

admissions program. Id. In the classroom, further, while expected to perform her teaching duties, 

she began pressuring male students to defend the Policy, and was critical of female students who 

did not agree with her or who were not actively trying to end the Policy. Id.  

 In April of 2017, OSU’s student government organized an event to promote unity in 

response to a recent surge of on-campus hate crimes. Id. The purpose of Unity Fest was to 

promote campus-wide solidarity, regardless of nationality, religion, race, gender, or sexual 

orientation. Id. at 8-9. The event was open to OSU employees, students, and the local 

community. OSU President William DeNolf gave the student government permission to host the 

event and recommended that they invite professors, including Petitioner, to speak. Id. at 9. 

During Unity Fest, one of Petitioner’s former students invited her on stage, where she introduced 

herself as a lecture at OSU and the victim of a corrupt system. Id. Petitioner presented a poem, 

entitled “The Cruel Irony (Look What They’ve Done to Affirmative Action Ma),”. Id. The poem 

addressed Petitioner’s views on the Policy, calling it, “perverse. A travesty even”; Petitioner 

even went so far as to label the men who support the Policy, “sons of bitches.” Id. at 18. She, 

further, called for students to rise up and challenge sexism in whatever form it may appear. Id. at 

9. 

 Petitioner’s message was not well received by many people with connections to OSU and 

The Law School. Id. at 10. Parents of students, members of groups that advocate for the rights of 
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men, donors, and alumni all contacted President DeNolf to voice their concerns about the way 

that Petitioner had represented both herself and OSU. Id. Current male law students had been 

“trolled” on the Internet and had been labeled “Affirmative Action Babies!” Further, many 

alumni withdrew their financial donations for the following year. Id.  

 Subsequently, the Board of Trustees and President DeNolf met to discuss the negative 

impact Petitioner’s performance had on campus climate during a period of time already so 

fraught with conflict. In May of 2017, Petitioner was informed that her contract would not be 

renewed for the following academic year. Id.  

 Petitioner filed suit against OSU in federal district court. Id. The United States District 

Court for the Central District of Olympus granted the motion for summary judgment in favor of 

OSU, and the Court of Appeals for the Fourteenth Circuit Affirmed this decision. Id. at 2. All 

issues raised before this Court are questions of law, not questions of fact.  
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SUMMARY OF THE ARGUMENTS 

 The Equal Protection Clause of the Fourteenth Amendment places a heavy burden on the 

government when it chooses to treat the citizens of the United States differently upon the basis of 

immutable characteristics. What the Fourteenth Amendment has never been held to do, however, 

is to prohibit state institutions from employing lawful means to correct for demographic 

imbalances in their student bodies. The case at bar presents an opportunity for the Supreme Court 

to, once again, affirm the legality of the limited consideration of immutable characteristics when 

employing affirmative action programs in publicly funded colleges.   

 As the case at bar deals with a gender-based classification, it is properly analyzed 

pursuant to intermediate judicial scrutiny. Craig v. Boren, 429 U.S. 190 (1976) as cited in United 

States v. Virginia, 518 U.S. 515 at 537 (1996). In order to pass muster under this level of 

heightened judicial scrutiny, government action must further important state interests through 

means substantially related to the achievement of those ends. Michael M. v. Superior Court of 

Sonoma County, 450 U.S. 464 at 473 (1981). As the dissenting Judge in the lower court, 

however, provides persuasive arguments for why this case should be tried pursuant to strict 

judicial scrutiny, Respondent also contends that the OSU admissions policy satisfies the 

requirement that it further compelling state interests using means narrowly tailored to the 

achievement of those ends. Regents of the University of California v. Bakke, 438 U.S. 265 at 275 

(1978).  

 The affirmative action policy at issue in this case passes muster under the Equal 

Protection Clause, as it satisfies both prongs of each level of heightened judicial scrutiny. 

Initially, OSU furthers an interest that is not only sufficiently important to satisfy intermediate 

scrutiny, but one that has traditionally been held to be compelling enough to satisfy even the 

most exacting of scrutiny levels. This Court has held since Bakke, adopted as controlling 
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precedent in Grutter v. Bollinger, 539 U.S. 306 at 315 (2003), that affirmative action policies 

implemented for the purpose of achieving the educational benefits that flow from an 

academically diverse student body will be held to further a compelling governmental interest. As 

the policy at issue in the case at bar expressly seeks to attain a more equitable gender balance 

among the students at OSU in order to provide them with a “high quality education”, 

Respondent’s interest in academic diversity is sufficiently compelling to pass muster under strict 

scrutiny and, thus, under intermediate scrutiny. Record at 5. 

 Further, OSU’s program also satisfies the means prongs of heightened judicial scrutiny, 

as it is both substantially related and narrowly tailored to furthering the state’s interest in the 

educational benefits of academic diversity. Initially, as the policy has resulted in a typical annual 

graduating class at OSU that is comprised of 55% women and 45% men, it has materially 

furthered the school’s preference of attaining as close as possible to a relative gender balance and 

is, as such, substantially related to that interest. Id. at 4-5. The policy also passes muster under 

the second prong of strict judicial scrutiny, as it satisfies the requirement that it be narrowly 

tailored to achieving OSU’s stated interest. A policy is considered to be narrowly tailored both if 

it does not amount to a quota system and if it seeks to attain a critical mass of underrepresented 

students through a holistic review process. Grutter, 539 U.S. at 311. Olympus State University 

has not enacted a rigid quota system; instead they have employed a policy that properly seeks to 

attain a critical mass of male students without insulating male applicants from consideration 

alongside similarly situated female applicants. Record at 4, 6. As the record demonstrates, it 

cannot be said that Petitioner’s gender alone was the sole dispositive factor in her denial. Id. OSU’s 

affirmative action program must be held, in light of the foregoing, to be constitutional. 

The First Amendment was not written to be an invitation for public employees to 

constitutionalize everything they say while at work. This Court began to establish its employee 
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speech jurisprudence in Pickering v. Board of Education, 391 U.S. 563 (1968) and Connick v. 

Myers, 461 U.S. 138 (1983), limiting a public employee’s ability to bring a First Amendment 

claim against their employer, but not completely stripping employees of their rights just because 

of their job status. In Pickering, the Court created a balancing test, weighing the employee’s 

interest, as a private citizen, in speaking out on issues of public importance against the interests 

of the employer in promoting the efficiency of the services it provides through its 

employees. Pickering, 391 U.S. at 568. In Connick, the Court established that the question of 

whether speech is on a matter of public importance must be determined by the content, form, and 

context of that speech. Connick, 461 U.S. at 147. After over three decades of adherence to the 

balancing test, Garcetti v. Ceballos, 547 U.S. 410 (2006), came before this Court. This Court 

ruled that the Constitution does not protect speech that is made pursuant to an employee’s 

official job duties. Id. at 421. This Court noted that when speech addresses “scholarship or 

teaching” Id. at 421, their analysis may be applied differently. This case, however, does not 

present such speech and, thus, allows this Court to utilize the standard of review it established in 

Garcetti. 

Petitioner in this case claims that her dismissal was based on OSU’s retaliation to her 

speaking as a private citizen at Unity Fest. However, the employee speech doctrines established 

by this Court invalidate Petitioner’s claim.  First, applying Garcetti, Petitioner was not speaking 

as a private citizen. Second, even if this Court accepts that there is an exemption 

under Garcetti for individual academics, such an exemption would not apply to the Petitioner. 

Petitioner, further, is unable overcome the Connick-Pickering balancing test. 

Petitioner was invited to speak at Unity Fest by her employer, President DeNolf. Record 

at 9. Petitioner introduced herself as a lecturer at the event, invoking the authority conferred 

upon her by that title. Restricting her speech, as it “owes its existence to a public employee’s 
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professional responsibilities”, does not infringe upon the right the employee may possess as 

private citizen. Garcetti, 547 U.S. at 421. In Garcetti, this Court noted the importance of the 

“exercise of employer control over what the employer itself has commissioned or 

created” Id. Therefore, OSU is given the authority to determine for itself the type of message it 

wants to promote through its employees, and in this case, through Petitioner. 

Furthermore, should Petitioner argue that she is exempt from the Garcetti standard 

because, as a lecturer, she falls under the protection of academic freedom, this contention is 

incorrect. This Court has never established a categorical exemption for individual professors 

under Garcetti. The doctrine of academic freedom has only ever been applied to public 

institutions. In Sweezy v. N.H., 354 U.S. 234 (1957), as cited in Urofsky v. Gilmore, 216 F.3d. 

401 at 412 (4th Cir. 2000), this Court established, “the four essential freedoms of a university – 

to determine for itself on academic grounds who may teach, what may be taught, how it shall be 

taught, and who may be admitted to study”. These allowances further demonstrate the freedom 

that OSU has to determine for itself the type of employees that may teach at the University. What 

the doctrine does not do is give Petitioner the right to perform her duties in whatever manner she 

sees fit. 

Finally, assuming this Court chooses to apply the Connick-Pickering balancing test to 

analyze the case at bar, Petitioner still does not prevail. Applying the balancing test, this Court 

must weigh the interests of the employee, speaking as a citizen on matters of public concern, and 

the employer, in promoting the efficiency of the public services it performs through its 

employees. Pickering, 391 U.S. at 568, Connick, 461 U.S. at 146. First, petitioner is unable to 

pass the first step of balancing, as she is speaking not as a citizen, but, rather, as an employee. 

Furthermore, the poem read at Unity Fest does not address a matter of public concern, but, 

rather, Petitioner’s personal dissatisfaction with being rejected from the Law School. Record at 
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8. Thus, when an individual speaks as a public employee upon matters of mere personal interest, 

as did the Petitioner in this case, this Court need not review the wisdom of that personnel 

decision. 
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ARGUMENTS 

I. THE OSU ADMISSIONS POLICY PASSES MUSTER UNDER THE EQUAL 

PROTECTION CLAUSE OF THE FOURTEENTH AMENDMENT. 

Since this Court’s decision in Regents of the University of California v. Bakke, 438 U.S. 

265 (1978), the holistic consideration of immutable characteristics has been deemed 

constitutionally permissible in higher education affirmative action programs under the Equal 

Protection Clause of the Fourteenth Amendment. This case concerns a program sufficiently 

similar to those that this Court has upheld as constitutional in the past so as to pass muster under 

the doctrinal requirements set forth by this Court in their cases concerning the Equal Protection 

Clause.  

Affirmative action programs have traditionally been employed by state-funded 

universities to correct for demographic imbalances in their student bodies. Absent such a 

purpose, however, so long as such policies have used constitutionally permissible means to 

further interests in the educational benefits that flow from an academically diverse student body, 

they have been consistently upheld by this Court. 

While every past affirmative action case this Court has decided has been considered 

under strict judicial scrutiny, this is only due to the fact that such cases dealt specifically with 

race-based distinctions, a class of cases for which this Court has always reserved the most 

stringent level of constitutional analysis. See Bakke, 438 U.S. 265, Grutter v. Bollinger, 539 U.S. 

306 (2003), and Fisher v. Univ. of Texas at Austin II, 136 S.Ct. 2198 (2016). This case is 

properly analyzed under the intermediate scrutiny standard, as the case at bar deals with an 

admissions program in higher education that allegedly discriminates against applicants on the 

basis of gender. United States v. Virginia, 518 U.S. 515 at 536 (1996).  
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For the reasons detailed below, Respondent respectfully requests that this Court affirm 

the lower court’s grant of summary judgment and uphold the constitutionality of Olympus State 

University’s admissions program. 

A. The Policy satisfies the requirements of intermediate judicial scrutiny. 

1. Intermediate scrutiny applies to gender-based classifications. 

This Court’s precedent counsels that gender-based classifications are not inherently 

suspect and should be analyzed, as such, pursuant to intermediate judicial scrutiny. Although less 

stringent than strict scrutiny, this reflects the fact that “the sexes are not similarly situated in 

certain circumstances”. Michael M. v Superior Court of Sonoma County, 450 U.S. 464 at 467 

(1981). Discriminatory laws will still be struck down, however, if they are found to “make 

overbroad generalizations based on sex which are inherently unrelated to any differences 

between men and women or which demean the ability or social status of the affected class”. 

Parham v. Hughes, 441 U.S. 347 (1979), as cited in Id. at 467. As such, this Court has 

recognized innumerable times that men and women are often dissimilarly situated in the eyes of 

the law, yet also saw the need to apply an exacting enough level of analysis so as to not allow 

dissimilar treatment for those truly situated similarly. This Court should neither accept the 

contention that strict scrutiny applies due to the fact that this case involves affirmative action in 

higher education, nor be inclined to create precedent that would result in many legitimate 

gender-based statutes being struck down in the future. 

In order to pass muster under intermediate scrutiny, the state must prove that their action 

“serves ’important governmental objectives and that the… means employed’ are ‘substantially 

related to the achievement of those objectives.’” Craig v. Boren, 429 U.S. 190 (1976) as cited in 

Virginia, 518 U.S. at 533. 

2. The OSU Policy furthers an important governmental interest. 
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In order to satisfy the first prong of intermediate scrutiny, the government action at issue 

must further important state objectives. This Court has defined “important objectives” as those 

which are the true and actual interests sought to be furthered through government action. In other 

words, “the justification must be genuine, not hypothesized or invented post hoc in response to 

litigation. And it must not rely on overbroad generalizations about the different talents, 

capacities, or preferences of males and females.” Weinberger v. Wiesenfeld, 420 U.S. 636 (1975) 

as cited in. Id. at 517.  

Even if this Court is disinclined to recognize the asserted interest in OSU’s retention of 

its Tier-One status as sufficiently important, it should not take this to mean that the first prong of 

intermediate scrutiny is unsatisfied. Record at 5. OSU explains that they hope that the “different 

experiences, perspectives, and analytical approaches” that would result from a larger 

representation of male students would provide the rest of their law students with invaluable 

educational benefits. Id. at 5. Their interest in such educational benefits is neither false nor based 

on overbroad generalizations about the capacities of different genders.  

The interest in the educational benefits that flow from academic diversity is a well-

established state interest that this Court has recognized as sufficiently compelling to justify the 

use of race and gender in affirmative action programs since Justice Powell’s opinion in Bakke, 

438 U.S. 265, was adopted as controlling precedent by this Court in Grutter, 539 U.S. at 315. In 

Grutter, this Court found that the veracity of the interest in educational benefits was bolstered by 

the “expert studies and reports entered into evidence at trial, [and] numerous studies [that] show 

that student body diversity promotes learning outcomes, and [that it] ‘better prepares students for 

an increasingly diverse workforce and society, and better prepares them as professionals.’ Brief 

for American Educational Research Association et al. as Amici Curiae 3”. Id. at 317. This Court 

has now recognized for at least 15 years that an increase in student-body diversity leads to an 



 4 

empirically measurable increase in the educational quality of an institution of higher learning. As 

such, OSU’s policy satisfies this Court’s requirement that an asserted interest in the educational 

benefits of diversity be “sufficiently measurable to permit judicial scrutiny”. Fisher, 136 S.Ct. 

2206 at 8. 

Further, absent a showing of malicious intent, this Court has always provided a 

presumption of good faith while assessing the interest in the benefits a school seeks to attain 

from increased student body diversity. Bakke, 438 U.S. at 281. Unless Petitioner is able to prove 

ulterior motives on behalf of Respondent, OSU is owed good faith when this Court assesses the 

veracity of their stated interest.  

3. The OSU Policy is substantially related to its important interest. 

In order to satisfy the second prong of intermediate scrutiny, the affirmative action policy 

must bear a “fair and substantial relationship to” the asserted interests of Olympus State 

University. Reed v. Reed, 404 U.S. 71 (1971) as cited in Frontiero v. Richardson, 411 U.S. 677 

at 680 (1973). The policy at issue passes muster under this second prong, as it materially furthers 

Respondent’s stated interest in the educational benefits that flow from an increased 

representation of male law students. Record at 5. 

Though the demographic makeup of the class admitted in 2017 appears to negate any 

assertion that OSU’s policy functions properly, this is a misperception that comes from taking a 

single set of numbers out of context. OSU enacted their affirmative action policy after ten years 

elapsed in which the disparate representation of female students reached a number they 

considered not to be conducive to a high quality legal education. Since the year 2000, women 

have never made up less than 60% of the students admitted to study at OSU law. This disparity 

reached a peak of 70% women in 2008, before subsequently falling back into the 60%-65% 

range. Id. at 4. 
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Taken alone, such numbers seem to indicate that the affirmative action policy at bar has 

resulted in a two percent increase in female students since its enactment. Id. at 4. While this may 

be true for the most recently admitted students, it does not reflect the overall efficacy of OSU’s 

program. OSU’s primary interest is in achieving a relative gender balance among their law 

students so as to provide them with the pedagogical benefits that flow from academic diversity. 

Id. at 5. This is being achieved through their affirmative action program as, when accounting for 

those who drop out before completing their full three years at OSU, graduating classes are 

typically comprised of approximately 55% women and 45% men. Id. at 4. Due to so many more 

women than men dropping out of OSU law, it would be inaccurate to say that, because 62% of 

the students in a single law school class are women, females are actually represented at such an 

outsized rate throughout the full law school program so as to render the affirmative action policy 

ineffective. Id. at 4. 

While a relative gender balance is defined as having a representation of male students 

ranging from 48% to 50%, the fact that the policy has not yet reached its desired ratio is not 

evidence of its unconstitutionality. Id. at 4. The policy has resulted in an average graduating class 

ratio of 55% women to 45% men, empirical evidence that the affirmative action program is 

materially and substantially related to closing the gender gap at OSU Law. Id. at 4. 

B. The Policy also satisfies the tenants of strict judicial scrutiny. 

While the correct test to apply to gender-based classifications is intermediate scrutiny, the 

dissenting Judge in the lower court urges this Court to apply strict scrutiny analysis to the case at 

bar. As Judge Shriner-Briggs makes persuasive arguments, and as this Court has never 

considered an affirmative action program under anything less stringent, it is necessary to analyze 

the OSU policy pursuant to strict judicial scrutiny. Record at 12. In order to satisfy strict 
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scrutiny, government action must further compelling state interests, using means narrowly 

tailored to the achievement of those ends. Grutter, 539 U.S. at 311. 

1. The interest asserted by OSU is sufficiently compelling. 

This Court has recognized the educational benefits that flow from an academically 

diverse student body as a compelling governmental interest since 1978. Bakke, 438 U.S. at 280. 

As such, OSU’s expressly asserted interest in the “critically important” educational benefits that 

will flow from the “different experiences, perspectives, and analytical approaches” that students 

of differing genders bring to the classroom are sufficiently compelling to justify the 

implementation of their affirmative action policy. Record at 5. While this Court has indicated 

“there is greater force to these views at the undergraduate level than in” postgraduate institutions, 

it does remind us that “even at the graduate level, our tradition and experience lend support to the 

view that the contribution of diversity is” sufficiently compelling. Bakke, 438 U.S. at 279. 

2. The Policy is narrowly tailored to further its compelling interest. 

In order for an affirmative action program to be considered narrowly tailored, as this 

Court held in Grutter, the program must not amount to a rigid quota system, but, rather, must be 

designed to achieve a critical mass of the underrepresented class at issue, so as to further the 

state’s interest in attaining tangible educational benefits. Grutter, 539 U.S. at 311, 318. 

The policy does “not employ any fixed numerical quota for men or women”. Record at 6. 

This fact is affirmed by the acceptance rates of both men and women that are clearly listed 

within the record, and reveal no indication that any gender balancing is occurring at the stage in 

which the affirmative action policy is employed. Id. at 4. “Properly understood, a ‘quota’ is a 

program in which a certain fixed number or proportion of opportunities are ‘reserved exclusively 

for certain minority groups’”. City of Richmond v. J.A. Croson Company, 488 U.S. 469 at 496, as 

cited in Grutter, 539 U.S. at 319. In light of such a definition, a mere “preference to have as 
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much balance between men and women as possible” cannot be said to act as a quota. Record at 

5. 

The policy at bar also fulfills the requirement that it seek to attain a critical mass of male 

students. The definition of the critical mass standard that this Court has accepted in the past is, 

“meaningful numbers” or “meaningful representation”, “numbers that [encourage] 

underrepresented minority students to participate in the classroom and not feel isolated”. Grutter, 

539 U.S. at 312. As such, the Court held that the critical mass standard is not specifically defined 

by a single number, or even by a single percentile range, but is properly looked at as a rather 

flexible standard, to be assessed on a case-by-case basis and with the subtle differences of each 

institution at issue in mind. Judged by this standard, it cannot be said that a policy that seeks to 

attain a relative gender balance in order to bolster academic diversity does anything less than 

further the meaningful representation of male students, who can now hope to not feel isolated 

from their fellow classmates come the first day of their legal education.  

Finally, the policy is narrowly tailored, as it does not insulate male applicants from 

consideration alongside similarly situated females. Rather than utilizing a single immutable 

characteristic to determine admissions decisions, OSU gives a holistic consideration to a “range 

of factors”. Record at 5. Apart from the traditional hard variables such as undergraduate grade 

point average and LSAT scores, OSU also considers several soft variables such as gender, 

“letters of recommendation, quality of… undergraduate curriculum, life experiences… post-

graduate degrees/experiences, extracurricular involvement, and quality of… personal statement”. 

Id. at 6.  

Far from Petitioner’s gender being the single factor resulting in her denial from Olympus 

State University, the male students that Petitioner complained about “all brought other soft 

variables and experiences, in addition to gender, which allow them to add to the diversity of the 
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incoming class in ways [Petitioner] did not”. Id. at 6. While OSU concedes that Petitioner would 

have been accepted if she had been a male, this is not an admission that she was denied 

specifically due to the fact that she was a female. Id. at 7. This concession is merely the answer 

to an inquiry about whether or not the possession of an additional soft variable, namely the male 

gender, would have resulted in Petitioner’s admission to the Law School. While her gender did 

reduce her chances of admission, had Petitioner possessed other soft variables such as hardship 

in life or extensive travel experience, or even possessed more distinguishing hard variables, her 

possession of the female gender would likely not have resulted in her denial. As such, 

Petitioner’s gender cannot be considered to be the sole dispositive reason why she was not 

admitted to OSU law, and the affirmative action policy cannot be said to have employed 

anything more than the least restrictive means of furthering their stated interest. 

Respondent’s admissions policy satisfies the requirements of both levels of heightened 

judicial scrutiny and is, as such, neither an illegitimate exercise of governmental authority, nor 

violative of Petitioner’s Fourteenth Amendment rights. 

II. OSU HAS NOT VIOLATED PETITIONERS FIRST AMENDMENT RIGHTS. 

A. This Court has held that the First Amendment does not protect all speech. 

As this Court has recognized for more than six decades, “a state cannot condition public 

employment on a basis that infringes the employee’s constitutionally protected interest in 

freedom of expression.” Keyishian v. Bd. of Regents, 385 U.S. 589, 605-06 (1967), as cited in 

Pickering v. Board of Education, 391 U.S. 563 (1968). At the heart of the First Amendment is 

the preservation of the free flow of ideas on matters of significant public importance. The 

citizenry of the United States hold dear the right to have the freedom to speak and participate in 

public debate.  
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This Court has also acknowledged, however, that not all speech is the same. As noted in 

Garcetti v. Ceballos, 547 U.S. 410, at 444 (2006), “the First Amendment cannot offer all speech 

the same degree of protection” and “judges must apply different protective presumptions in 

different contexts, scrutinizing government’s speech related restrictions differently” depending 

upon the nature of the speech. It is out of just such an acknowledgement that Pickering, Connick 

v. Myers, 461 U.S. 138 (1983), and Garcetti came to pass, and the circumstances at issue in this 

case are sufficiently similar to those established precedents so as to fall under this principle as 

well.  

Until this Court’s decision in Garcetti, public employees’ First Amendment claims were 

analyzed by a test established in Pickering, and Connick. The Connick-Pickering balancing test 

has two aspects. First, the employee, speaking as a citizen, must show that his or her speech 

addressed “matters of public concern.” Pickering, 391 U.S. at 568, Connick, 461 U.S. at 146. 

Second, the employee’s interest “in commenting upon matters of public concern” must outweigh 

“the interest of the State, as an employer, in promoting the efficiency of the public services it 

performs through its employees.” Id. at 146.  

Garcetti, however, changed the state of the law. This Court elucidated that, “when public 

employees make statements pursuant to their official duties, the employees are not speaking as 

citizens for First Amendment purposes, and the Constitution does not insulate their 

communications from employer discipline.” Garcetti, 547 U.S. at 421. The rationale behind the 

decision in Garcetti is that, although public employees enjoy the basic rights of American 

citizenship, employers must have the right to control their employees’ job performance. Connick, 

461 U.S. at 143. Thus, as we live in a post-Garcetti universe, the only question this Court must 

analyze is whether Petitioner was speaking pursuant to her official duties at Unity Fest. The 

answer to that question must be determined by applying the Garcetti standard. As the answer is, 
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emphatically, yes, we find that Petitioner is not afforded First Amendment protection when she 

spoke at Unity Fest.  

B. A practical inquiry must be done to determine an employee’s official job duties.  

To analyze whether Petitioner was speaking as an employee at Unity Fest, and in the 

classroom, this Court must determine what Petitioner’s official job duties are. This Court noted, 

“restricting speech that owes its existence to a public employee’s professional responsibilities 

does not infringe any liberties.” Garcetti, 547 U.S. at 424. The “proper inquiry” into determining 

such a matter “is a practical one.” Id. It is not necessary to have the list of formal job 

descriptions, however, as this Court noted that, “they bear little resemblance to the duties an 

employee actually is expected to perform.” Id.   

 For guidance in regards to determining the official duties of employees working for 

institutions of higher learning, this Court can look to the Circuit Courts to see how they have 

interpreted the “practical inquiry” standard of analysis. The Fifth and Seventh Circuits concluded 

that speech, which employers have not required may still be “pursuant to official duties,” so long 

as the speech in question is in furtherance of such duties.” Williams v. Dallas Indep. Sch. Dist., 

480 F.3d 689, at 694 (5th Cir. 2007). See, Renken v. Gregory, 541 F.3d 769 (7th Cir. 2008), as 

cited in Weintraub v. Bd. of Educ., 593 F.3d 196, at 202 (2d Cir. 2010). The Ninth, Tenth, and 

Eleventh Circuits have drawn similar conclusions, finding that “a public employee’s duties are 

not limited to only those tasks that are specifically designated,” to them. See Freitag v. Ayers, 

468 F.3d 528, at 546 (9th Cir. 2006), Brammer-Hoelter v. Twin Peaks Charter Acad., 492 F.3d 

1192, 1204 (10th Cir. 2007), and Philips v. City of Dawsonville, 499 F.3d 1239, 1242 (11th Cir. 

2007), as cited in Id. at 203.  

  As Petitioner is required to “teach two classes per term,” it is indisputable that her 

speech in the classroom was made pursuant to her employment. Record. at 7. Petitioner, in an 
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apparent attempt to drive a wedge further between students at OSU, picked on male students to 

defend the policy, and criticized female students for not actively trying to end the Policy. Id. at 8. 

Such actions by a lecturer should be considered highly reprehensible. Thus, this Court need only 

determine whether the speech at Unity Fest was made pursuant to Petitioner’s official job duties. 

Id. at 9.   

1. Petitioner spoke pursuant to her official job duties at Unity Fest. 

When Petitioner accepted the request of her employer, President DeNolf, to speak at 

Unity Fest, she was an employee at OSU. Id. Further evidence of the official capacity in which 

Petitioner was speaking include the fact that Unity Fest was organized for the benefit of the 

student body and, more pertinently, that Petitioner actually introduced herself as a lecturer at the 

University. Id. Had Petitioner not been employed at OSU, she would not have been given the 

platform to read her poem. Contrast this fact, for example, with the letter, written by Marvin 

Pickering, to the newspaper at issue in Pickering, which had no official significance and bore 

similarities to letters that were submitted by numerous citizens every day. Garcetti, 547 U.S. at 

423. Mr. Pickering was engaged in an activity that any other citizen could have done and, as 

such, was protected in his actions under the First Amendment. 

As the Petitioner was engaged in speech that her employer “itself has commissioned or 

created,” Garcetti, 547 U.S. at 422, OSU must have a substantial degree of control over 

Petitioner’s execution of her responsibilities. More importantly, this Court has recognized the 

need for employers to have the freedom to “ensure that their employees’ official communications 

are accurate, demonstrate sound judgment, and promote the employer’s mission,” Id. at 422-423. 

OSU need not tolerate an employee who allows her personal grievances to get in the way of the 

educational mission that the University promotes and in their need for efficiency in the services 

they provide to their students. To find otherwise, would allow Petitioner in this case and all 



 12 

employees to perform their jobs however they see fit. Hampering the ability of employers to 

maintain the efficient function of their operations.  

C. The doctrine of academic freedom does not apply to the case at bar.   

 In Garcetti, responding to Justice Souter’s dissent regarding academic freedom, Justice 

Kennedy wrote that this Court, “need not, decide whether the analysis [they] conduct today 

would apply in the same manner to a case involving speech related to scholarship or teaching.” 

Id. at 425. This Court, however, did not reject the idea of applying the Garcetti standard to 

academic instructors, nor has this Court ever established there to be an academic freedom 

exception for individual academics. Nevertheless, federal circuit courts differ over whether to 

apply Garcetti’s standard to academic instructors, thus, resulting in a circuit split. Further, even 

if this Court decides to establish new precedent in regards to academic freedom for individual 

professors, the exception created would not apply to the Petitioner, as her speech did not involve 

anything that can be said to be related teaching or scholarship.  

1. The Court has held the right to academic freedom to inhere in the 

institution. 

 The First Amendment doctrine of academic freedom was established in Sweezy v. N.H., 

354 U.S. 234 (1957) (Frankfurter, J., concurring), as cited in Urofsky v. Gilmore, 216 F.3d 401, 

at 412 (4th Cir. 2000) when this Court held that, “the four essential freedoms of a university are 

to determine for itself on academic grounds who may teach, what may be taught, how it shall be 

taught, and who may be admitted to study”. Justice Frankfurter’s opinion in Sweezy later became 

an element of this Court’s landmark decisions in Bakke, 438 U.S. at 312, and Grutter, 539 U.S. 

at 329. Hence, the doctrine of academic freedom does not apply to the Petitioner in this case, as 

it is clear from this Court’s decisions that the protections of academic freedom belong to 
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academic institutions, not to individual professors. Even with the well-established doctrine by 

this Court, the Circuit Courts have interpreted Academic Freedom in various ways.  

2. The Second, Third, Fourth, and Seventh Circuits align with this Court.  

 In Weintraub, 593 F.3d 196 (2d Cir. 2010), the opinion Second Circuit did not address 

academic freedom, as the case involved an individual academic, instead utilizing the Garcetti 

standard.  The Second Circuit found that filing a grievance was in furtherance of the core duties 

of a public school teacher, and had no relevant analogue to citizen speech. In Gorum v. Sessoms, 

561 F.3d 179 (3d Cir. 2009), the Third circuit also did not deviate from this Court’s precedent, 

and applied Garcetti to an academic who was speaking pursuant to his official job duties. Id. at 

186. The Third circuit, addressing the issue of academic freedom, noted, “Gorum’s actions so 

clearly were not speech related to scholarship or teaching,” and, therefore, applying Garcetti did 

not imperil any First Amendment protections. Id. Similarly, the non-renewal of Petitioner’s 

contract in the case at bar did not imperil any of her rights, as her speech was made pursuant to 

her official duties and did not address scholarship or teaching, but rather expressed mere 

personal dissatisfaction.  

 The Fourth Circuit in Urofsky, discussed the history of, and federal court decisions 

regarding, the doctrine of academic freedom. See Urofsky, 216 F.3d at 410. Ultimately, Urofsky 

held that academic freedom is an institutional right, and not one that can be claimed by an 

individual. Id. at 414. Further, in Brown v. Chicago Bd. of Educ., 824 F.3d 713, 716 (7th Cir. 

2016), the Seventh Circuit found that a teacher, while lecturing his students in the classroom, 

made his comments not as a citizen, but rather as an employee, meaning that his suspension did 

not abridge any First Amendment rights.   

3. The Fourth and Ninth Circuits have deviated from this Court.   
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Though a majority of the nation’s Circuit Courts have continued to apply the standard set 

forth by this Court in Garcetti, the dissenting Judge in the lower court is persuaded by two 

circuits, both of which have undermined this Court’s precedent and determined that speech 

related to teaching or scholarship is exempt from the Garcetti standard. Not only did the Fourth 

and Ninth Circuits undermine the Garcetti standard, they have refused to apply the academic 

freedom doctrine in a manner consistent with the one that this Court established for public 

educational institutions.  

In Adams v. Trs. of the Univ. of N.C. Wilmington, 640 F. 3d 550 (4th Cir. 2011), the 

Fourth Circuit found that Professor Adams’ speech was on scholarship, and, thus, that the 

Garcetti standard could not apply. However, the Fourth Circuit did not address the particularities 

of what constitutes speech that is related to scholarship. They created a categorical exemption, 

deciding that every time an academic’s speech addresses scholarship, it will always involve a 

matter of public concern, and Garcetti, as such, cannot be applied. The ruling of the Fourth 

Circuit is, regretfully, a case of bad law, as this Court has neither established, nor even begun to 

allow employees to have full discretion on how to perform their jobs, and this Court should not 

be guided by the Fourth Circuit. 

In Demers v. Austin, 746 F. 3d 402 (9th Cir. 2014), the Ninth Circuit is more persuasive.  

Demers found that the Connick-Pickering test must be utilized when determining the nature of a 

professor’s speech, without first analyzing the scope of the professor’s duties. The distinct 

difference between Demers and the case at bar is that Professor Demers gave suggestions on 

matters that were already being debated at the University. Id. at 417. The Ninth Circuit held that 

the pamphlet is clearly scholarship. In contrast, Petitioner addressed matters of personal 

dissatisfaction that were neither a matter of concern to the community at the time, nor a subject 

of debate on OSU’s campus.   
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4. The Petitioner in this case is not afforded academic freedom. 

Petitioner may argue that she is exempt from the public employee standard set in Garcetti 

because, as a lecturer, she is of a different class than other public employees. This argument is 

untenable. First, as outlined above, academic freedom does not extend to individuals under this 

Court’s precedent. Second, even assuming academic freedom does protect against any restriction 

of Petitioner’s speech pursuant to her official job duties, the poem she read Unity Fest is not 

related to scholarship or teaching. As this Court has yet to determine what specifically 

constitutes speech related to scholarship or teaching, this Court can turn to the Circuit Courts for 

guidance.  

In Demers, the Ninth Circuit noted that in some cases it might be “difficult to distinguish 

between what qualifies as speech related to scholarship or teaching within the meaning of 

Garcetti.” Demers, 746 F. 3d at 415. However, the Ninth Circuit found that the distribution of a 

pamphlet with suggestions on how to implement changes to a university’s department was 

speech related to scholarship, as the suggestions would, if implemented, alter what was taught at 

the school. Id. The Petitioner in this cased neither spoke on scholarship, nor did she attempt to 

engage in teaching. The poem at issue expressed Petitioners personal grievance and attacked the 

men at the University. Record. at 17. Petitioner called the men, “sons of bitches,” and expressed 

her own personal opinion on the Policy, calling it, “perverse. A travesty even.” Id. What the 

poem does not do is put forth any suggestions on how to improve OSU’s Policy, nor did it 

attempt to teach those present at Unity Fest about the subject in which Petitioner has expertise. 

Thus, the only thing the poem conveys is the fact, “that a single employee is upset.” Connick, 

461 U.S. at 148.  

D. Even if this Court chooses to exempt Petitioner from the Garcetti standard, 

Petitioner’s claim fails under the Connick-Pickering balancing test. 
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The dissenting Judge in the lower court, and Petitioner, argue that Garcetti does not apply 

to the present case. Record at 15. As it has been established that Garcetti, does in fact, apply, and 

Respondent prevails, the Petitioner and the dissent’s claim fail. However, even if, this Court 

decides to exempt Petitioner from the standard set forth in Garcetti, due to the newly established 

doctrine of academic freedom by two Circuit Courts,  this Court must still analyze Petitioner’s 

speech under the Connick-Pickering balancing test. A proper application of the test would find 

that Petitioner would not even succeed under the first requirement, which requires that, “the 

employee spoke as a citizen.” Pickering, 391 U.S. at 568, Connick, 461 U.S. at 146.  

1. Petitioner’s speech did not address a matter of public concern. 

            Whether an employee’s speech addresses a matter of public concern must be determined 

by the content, form, and context of a given statement, as revealed by the whole record.” Id. at 

147-148. This Court has noted the importance of having free and open debate on matters of 

public import. Pickering, 391 U.S. at 573.  Topics such as affirmative action may very well be of 

significant public concern, however, this Court must look to the manner of, and the context in 

which, the Poem was delivered by Petitioner, and not just the Poem’s overall theme. Record at 9. 

The mere recitation of significant names and colorful phrases, absent any discernable substance, 

does not, alone, transform an individual’s personal grievance into a matter of inherent public 

concern. 

            Further, In Connick, this Court held, “that it is no coincidence that the questionnaire [at 

issue] followed upon the heels of [Meyers’] transfer notice,” Id. at 154, which further 

demonstrated that the document was a matter of personal grievance rather than a matter of public 

concern. Record at 9. Petitioner has been employed at OSU since 2012, Record. 7, and the Policy 

was implemented in 2013, Id. at 5. Petitioner, however, did not once speak out against the Policy 

until she discovered that she had rejected while it was being employed at OSU Law. Id. at 7. 
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This, along with the fact that, at Unity Fest, Petitioner stated that she is, “a victim of the corrupt 

system,” Id. at 9, demonstrates that there is no material of true public importance contained 

within the speech at issue. 

2. The Connick-Pickering test tips in favor of OSU. 

            The second prong of the balancing test asks this Court to weigh “the interests of the 

employee commenting on matters of public concern and the interest of the State, as an employer, 

in promoting the overall efficiency of the public services that it performs through the duties of its 

employees.” Pickering, 391 U.S. at 568. Further, when someone speaks as an employee upon 

matters of mere personal interest, as did the Petitioner in this case, the wisdom of personnel 

decisions need not be reviewed by this Court. Connick, 461 U.S. at 147. Furthermore, this Court 

noted that it is not necessary for an employer to allow events to unfold before taking action. Id. at 

152. As Petitioner’s speech had already negatively impacted OSU before she was not rehired, 

this potentiality is not of concern to this Court. 

            The financial loss occurred by OSU on behalf of Petitioner’s speech, alongside both the 

number of male students being “trolled” online and male the application rate plummeting, must 

result in the balancing scale tipping in favor of OSU. The University cannot provide the public 

services it is required to when its employees publicly question their decisions at every turn. The 

duty of OSU to provide its 20,000 students with a vibrant, positive, learning environment far 

outweighs the right of any single employee to call a campus to metaphorical arms, merely 

because they suffered a personal setback. 

CONCLUSION 

Petitioner has attempted to turn this Court’s affirmative action jurisprudence on its head. 

Not once, in the last 40 years, has the narrowly tailored use of an affirmative action program 

been invalidated by this Court. As OSU’s admissions program is both substantially related and 
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narrowly tailored to further a compelling governmental interest, it is sufficiently similar to the 

programs that this Court has upheld in the past so as to withstand Equal Protection analysis. 

The Policy is constitutional, initially, due to the fact that it was implemented in 

furtherance of a compelling governmental interest. After a decade of disproportionate female 

representation at OSU Law, the administration determined that the disparity was detracting from 

the overall educational quality of their institution. In the interest of providing their students with 

a more high quality education, OSU sought to implement an admissions program that considers 

the diversity of both the experiences and the genders of their Law School applicants. The Policy 

at bar satisfies judicial scrutiny of its asserted interests, as this Court has recognized the 

pedagogical benefits of student body diversity as compelling, and, thus, important, enough to 

justify the implementation of an affirmative action policy since 1978. 

OSU’s affirmative action program, further, is not only substantially related to achieving 

their laudable interests, it is tailored narrowly enough so as to not result in unlawful 

discrimination in practice. Even without allowing one variable to act as the dispositive 

component in any applicant’s admission or denial, OSU’s policy is still substantially related to 

correcting the gender imbalance. While women are still accepted at an outsized rate compared to 

male applicants, the factors considered by OSU have apparently led to far more men actually 

completing and graduating from their Law School. As more men are now present throughout the 

entire three-year program, OSU’s policy has helped provide their students with more 

opportunities to learn from those who may not share their beliefs or experiences.  

Far from being the discriminatory “travesty” Petitioner describes, OSU’s affirmative 

action policy is applied in a narrow, holistic, and nondiscriminatory manner in the interest of 

providing their law students with the educational benefits that flow from academic diversity. 

Under every standard set forth by this Court when assessing the constitutionality of affirmative 
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action programs in higher education, Olympus State University’s Policy more than passes 

muster.  

Not only is Petitioner asking this Court to reassess the legality of an issue this Court has 

long since settled, she is attempting to plant the seed of a constitutional claim that does not exist 

under this Court’s employee speech jurisprudence. This Court has long affirmed the principle 

that citizens are not stripped of their First Amendment rights simply as a condition of public 

employment. However, employees do not have the right to perform their jobs in whatever 

manner in which they see fit. Employers are given due discretion to ensure that the services they 

are expected to provide to the public are being performed efficiently. Additionally, concerning 

employees who are acting as an agent or a mouthpiece of their employer, that employer must 

have a substantial degree of control over the employee’s execution of his or her responsibilities. 

When Petitioner elected to speak at Unity Fest, she waived her right to be a private 

citizen, but subsequently refused to separate her personal grievance from her professional 

responsibilities. Instead of fulfilling her teaching duties by promoting campus-wide unity, 

Petitioner effectively exacerbated the problems among the OSU student body. Such actions by a 

part-time lecturer are highly reprehensible and OSU need not to put up with them if they believe 

that the Petitioner is unfit to effectively promote the mission of the University. Petitioner may 

have a broad license to speak her mind when she is a private citizen, but she does not have a 

constitutional right to an employee at Olympus State University.  

Further, though it is possible that the standard established in Garcetti could be applied 

differently to speech related to teaching or scholarship, that standard does not afford the 

Petitioner wholesale protection in the case at bar. In fact, this Court has only ever given 

deference to the freedom of institutions of higher learning to determine how best to further their 

own missions. Such deference extends, in part, to determining who may teach at their 
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institutions. OSU has effectively and rightfully exercised that freedom when it chose not to 

renew Petitioner’s employment contract.  

While Petitioner’s right to express herself is, undeniably, important, this interest does not 

outweigh the right of OSU to provide effective education to the 20,000 students to which it owes 

allegiance. To do anything but affirm the decision of the lower court in the case at bar would be, 

in the words of Petitioner, “a travesty.” 

Respectfully Submitted, 

Counsel for the State of Olympus 
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